TAX INCREMENTAL FINANCING
DEVELOPER’S PERFORMANCE AGREEMENT
BETWEEN VILLAGE OF ALLOUEZ AND
ZAMBALDI, LLC AND MALCOLM MANAGEMENT, LLC

THIS TAX INCREMENTAL FINANCING DEVELOPER’S PERFORMANCE
AGREEMENT (the “Agreement”) entered into as of the date stated below is by and between
the VILLAGE OF ALLOUEZ, a municipal corporation and political subdivision of the State of
Wisconsin (the “Village™), on the one hand, and ZAMBALDI, LLC and MALCOLM
MANAGEMENT, LLC, (collectively the “Developer™), on the other hand. The Developer and
Village are hereinafter referred to collectively as the “Parties” and individually referred to
interchangeably as a “Party,” as the case may be.

WITNESSETH

WHEREAS, Wis. Stats. § 66.1105 provides the authority and establishes procedures by
which the Village may undertake development projects within certain areas of the Village and
finance such projects through the use of tax incremental financing; and

WHEREAS, on October 18, 2011, the Village’s Board of Trustees adopted a Resolution
Creating Tax Incremental District No.1 (the “District”) in the Village of Allouez; and

WHEREAS, on October 18, 2011, the Village Board adopted the “Project Plan” for the
District (herein the “Project Plan”), which described a number of proposed projects for the
development of said District; and

WHEREAS, on September 15, 2015, the Village Board approved an Amendment to the
Project Plan and Boundaries of Tax Incremental District No. 1; and

WHEREAS, Wis. Stats. § 66.1331 and § 66.1337 empowers villages to assist
development projects by lending or contributing funds and performing other actions of a
character which the Village is authorized to perform for other purposes; and

WHEREAS, Wis. Stats. § 66.1105 authorizes the Village to incur project costs in the
discretion of its Board of Trustees, which are found to be necessary or convenient to the creation
of tax incremental districts or the implementation of project plans; and

WHEREAS, Developer wishes to construct a Planned Development District
approximate 6000 square foot beer brewery and taproom with adjoining beer garden at 1649
Webster Avenue in the Village of Allouez, Brown County, Wisconsin. A copy of a Map and the
legal description is attached hereto as Exhibit A and made part of this Agreement (collectively,
the “Development Area”), in accordance with the Tax Incremental Finance District No. 1 Project
Plan, the Village’s Site Plan Review Standards and the requirements of the Planned
Development District from the Village’s Zoning Code; and




WHEREAS, the Village and the Developer have agreed to the scope and type of

improvements and to obligations of each for the Development; and

WHEREAS, the Village believes that the development more fully described in this

Agreement, and in the Preliminary Site/Development Plan so approved, will promote the
revitalization and economic stability of the Village.

NOW THEREFORE, in consideration of the mutual covenants contained herein, the

Village of Allouez and the Developer agree as follows:

1.01

1.02

1.0 PURPOSES AND DEFINITIONS

Purpose of Agreement. The Parties have agreed upon a plan for the development of an

approximate 6,000 square foot beer brewery and taproom with adjoining beer garden
located within the Development Area. The purpose of this Agreement is to formalize and
record the understandings and undertakings of the Parties and to provide a framework
within which the construction of the buildings and improvements within the
Development Area will take place consistent with the Project Plan.

The terms listed below shall be defined for the purposes of this Agreement as follows:

A. Village: means the Village of Allouez, a Wisconsin municipal
corporation. The Village may also be referred to as the Village of Allouez.

B. Development: means the overall construction of an approximate 6,000
square foot beer brewery and taproom with adjoining beer garden.

C. Development Area: means the sum of all property legally described and
depicted in Exhibit A, and constitutes the total boundaries of the project for which
this Agreement is provided. The Development Area may also be referred to
herein as the “Parcel.”

D. Preliminary Site/Development Plan: means the construction of a Planned
Development District approximate 6,000 square foot beer brewery and taproom
with adjoining beer garden within the Development Area and other site
improvements as approved by the Village as a Planned Development District,
Chapter 475 Article VI, and Site Plan Design and Review, Chapter 475 Article X
of the Allouez Zoning Code. A preliminary Site/Development Plan is attached
hereto as Exhibit B and made part of this Agreement. The Village approvals are
incorporated herein by reference as though more fully set forth and made part of
this Agreement.

E. Developer: means Zambaldi, LLC and Malcolm Management, LLC.

F. Minimum Annual Real Estate Tax Payment: means the total amount of
real estate taxes paid as stated on the annual tax bill issued by Brown County,




2.01

3.01

Wisconsin as it relates to the Development (currently known as Parcels AL-44 |
and 44-1).

G. Parcel Value: means the Assessed Value of the Parcel, determined by the
Village Assessor in accordance with the requirements of Chapter 70, Wis. Stats.

H. Planned Development District: Chapter 475, Article VI of the Allouez
Zoning Code which is incorporated herein by reference as though more fully set
forth and made part of this Agreement.

L Site Plan Design & Review: Chapter 475, Article X of the Allouez Zoning
Code which is incorporated herein by reference as though more fully set forth and
made part of this Agreement.

J. Tax Increment: means the additional Fair Market Value for real estate tax
assessment purposes created by the construction identified in the Preliminary
Site/Development Plan and described in this Agreement. For purposes of this
Agreement, the base Fair Market Value for the Development Area is Four
Hundred Seventy-Five Thousand and Five Hundred Dollars ($475,500.00). The
Tax Increment is the excess of the additional Fair Market Value created for real
estate tax assessment purposes over the base Fair Market Value.

2.0 DESCRIPTION OF DEVELOPMENT

Development Area: The improvements within the Development Area will be the
construction of an approximate 6,000 square foot beer brewery and taproom with
adjoining beer garden as particularly described and depicted in the Preliminary
Site/Development Plan and as approved by the Village of Allouez.

3.0 UNDERTAKING OF THE PARTIES
Undertakings of Developer. The Developer agrees that it shall:

A. Obtain Village approvals for the development as a Planned Development
District, Chapter 475, Article VI, and per the Site Plan Design and Review
requirements of Chapter 475, Article X, of the Village’s Zoning Code. These
obligations are a condition precedent to the validity and effect of this Agreement.
Any future improvements within the Development Area and/or expansion of the

~ existing Development shall proceed as a Planned Development District and per
the Site Plan Design and Review requirements of the Village’s Zoning Code.

B. Complete construction an approximate 6,000 square foot beer brewery and
taproom with adjoining beer garden within the Development Area per the
Preliminary Site/Development Plan sufficient to create Tax Increment of Five
Hundred Twenty-Four Thousand and Five Hundred Dollars ($524,500.00) no
later than January 1, 2019.




C. Guarantees: The real estate tax assessment for the Parcel shall be
determined through the Assessor’s office based on land value plus the value of
improvements per Chapter 70, Wis. Stats., as of January 1, 2019. ‘

D. 2019: For twenty (20) consecutive years, Developer guarantees a
Minimum Annual Real Estate Tax Payment for the Development Parcel of not
less than Twenty Two Thousand Dollars ($22,000.00) which includes the current
annual real estate taxes paid on the Development Area (now known as AL-44, 44-
1) and future annual real estate taxes owed on the Tax Increment of Five Hundred
Twenty Four Thousand Five Hundred Dollars ($524,500.00) commencing with
the 2019 tax year with real estate taxes due and payable by January 31,2020 and
each year thereafter for twenty (20) years, through and including the tax year
2038 with real estate taxes due and payable by January 31, 2039. This
guaranteed Minimum Annual Real Estate Tax Payment is based upon the
Development Area (Parcels AL-44, 44-1) having additional Fair Market Value for
real estate tax assessment purposes of not less than Five Hundred Twenty Four
Thousand Five Hundred Dollars ($524,500.00) equating to total Fair Market
Value for the Development Area of One Million Dollars ($1,000,000.00), as of
January 1, 2019 and for each year thereafter through 2038 for a period of twenty
(20) years in order for the Village to recover the costs for the undertakings as set
forth in Section 3.02.

In the event the annual real estate taxes levied for the land and
improvements for the Development Area are less than the guaranteed
Minimum Annual Real Estate Tax Payment for any tax year, the Village
shall invoice the Developer for the difference which shall be due and
payable by Developer within 30 days of receipt of the invoice.

If Developer fails to pay the invoice within 30 days of billing from the
Village, then the Village is authorized to place the amount of the invoice
as a special charge together with statutory interest and penalties upon the
tax roll for that subject parcel(s).

The guarantee of Fair Market Value and payment of a Minimum Annual
Real Estate Tax Payment for the parcel(s) shall run with the land and
remain the obligation of the Developer, its successors and assigns in
interest.

3.02 Undertakings of the Village: The Village agrees that it shall:

A.

The Village shall sell, transfer, convey and assign to Developer the real property
commonly described as 1649 Webster Avenue in the Village of Allouez, Brown
County, Wisconsin at a sales price of Three Hundred Ninety-Nine Thousand
Dollars ($399,000.00) pursuant to an agreed upon offer to purchase. The Village
shall provide and advance to Developer the purchase price proceeds which the




4.01

Village shall place on deposit with the title company in charge of closing the
transaction no later than thirty (30) days prior to closing. In the event that the
land sale does not close, for whatever reason, the purchase price proceeds shall be
returned to the Village. Other than for the environmental conditions described
below, the property will be conveyed to Developer “as is.” If the Development
does not proceed in the Development Area within the times stated in the
Preliminary Site/Development Plan approved by the Village, Developer shall
reconvey the property back to the Village at no cost or charge.

B. The Village shall rezone the Development Area as necessary for the
planned brewery and taproom as part of the Planned Development District
approvals required herein.

C. The Village shall, at its sole cost and expense, remediate the Development
Area of any environmental contamination present at the site as of the date of this
Agreement as required by the United States of America and/or the State of
Wisconsin in order to prepare the Development Area for Development purposes.
Developer agrees to design the Development and to construct all building and
improvements associated therewith in such a manner as to reasonably limit and/or
mitigate the Village’s remediation liability hereunder. Developer further agrees,
once it assumes ownership of the Development Area, to apply for any and all
grants or similar subsidy programs available through the United States of
America and/or the State of Wisconsin which would provide funds to remediate
environmental contamination at the site and to then transfer and assign to the
Village any funds so received in mitigation of funds advanced by the Village for
said purposes.

D. The Village shall insure that the Development Area is serviced by the
following utilities: water, sewer, gas, and electric. For purposes of this
Agreement, the term “serviced” shall mean that the utilities shall be made
available to the boundaries of the site. The transmission and location of the
particular utilities in and around the Development area to service the
Development shall be the responsibility of Developer.

4.0 MISCELLANEOUS

Restrictions on Sale of the Development Area. Without the express written consent of
the Village, any lands or parcels comprising the Development Area may not be sold,
transferred or conveyed in any manner which would under law in effect on the date of
this Agreement render any portion of the Development Area exempt from property
taxation; provided, however, that the Village’s consent shall not be required in
connection with the granting of any mortgage to finance or refinance lands or parcels
comprising the Development Area. The covenants contained in this section shall bind
and run with the lands and parcels comprising the Development Area.




4.02

5.01

5.02

5.03

5.04

5.05

Utility Easements. In the event additional easements are necessary for furtherance of
the Development for utilities including but not limited to sewer, water, lighting, gas or
electricity, Developer shall dedicate easements at no cost to the Village.

5.0 DEFAULT AND REMEDIES

Notice of Default and Right to Cure. In the event of any default in or any breach of
this Agreement or any of its terms or conditions by any Party hereto, then in such
event(s) the non-defaulting Party shall give written notice of the default to the other
Party. The defaulting Party shall then remedy such default or breach within thirty (30)
days after receipt of such notice. If not so cured within said applicable period of time,
the non-defaulting Party may exercise any right or remedy provided for herein. In the
event the particular breach or default (other than a monetary default) cannot be cured
within said 30-day period, then so long as the defaulting Party commences to cure such
default within said period of time, diligently pursues the cure and does in fact cure the
same within a reasonable time, there shall be deemed no default. This Section 5.01 shall
not apply to payments made or required to be made for any real or personal property tax
payments, special assessments payments or other monetary payments by Developer,
which may or may not be secured by liens on the Parcel; and in such events, provisions
of applicable law shall control.

Developer Remedies. Subject to the notice of default and opportunity to cure provisions
of Section 5.01 hereof, in the event of any default in or breach of this Agreement by the
Village, the Developer may exercise any rights or remedies provided for by law or
equity. '

Village Remedies. Subject to the notice of default and opportunity to cure provisions of
Section 5.01 hereof, in the event of any default in or breach of this Agreement by the
Developer, the Village may pursue such rights and remedies as may be provided for in
law or equity.

Waiver. Any delay by a Party in instituting or prosecuting any action or proceedings or
otherwise asserting its rights under this Agreement shall not operate as a waiver of such
rights or to deprive it of or to limit such rights in any way (it being the intent of these
provisions that such Party should not be constrained, so as to avoid the risk of being
deprived of or limited in the exercise of the remedy provided in this Article because of
concepts of waiver, laches or otherwise). No waiver in fact made by any Party with
respect to any specific default by the other Party under this Article shall be considered or
treated as the waiver of the rights of the non-defaulting Party with respect to any other
defaults by such defaulting Party under this Article, or with respect to the particular
default except to the extent specifically waived in writing.

Rights and Remedies Cumulative. The rights and remedies of each Party, whether
provided by law, equity or provided by this Agreement, shall be cumulative; and the
exercise of any one or more of such remedies shall not preclude the exercise at the same




5.06

6.01

6.02

6.03

6.04

or different times of any other such remedies for the same event of default or breach or of
any remedies for any other event of default or breach by either Party.

Enforcement Costs. In the event any legal proceeding is commenced as a result of a
Party’s default under this Agreement, the prevailing Party in such proceeding shall be
entitled to recover its reasonable costs and expenses (including but not limited to
reasonable attorneys’ and experts’ fees) incurred in enforcing the terms and provisions
and this Agreement.

6.0 ADDITIONAL PROVISIONS

Contflicts of Interest. No member of the governing body or other officer of the Village
shall have any financial interest, direct or indirect, in this Agreement, the Property, or the
Project, or any contract, agreement or other transaction contemplated to occur or be
undertaken thereunder or with respect thereto, nor shall any such member of the
governing body or other official participate in any decision relating to the Agreement
which affects his or her personal interests or the interests of any corporation, partnership
or association in which he or she is directly or indirectly interested.

Headings. Descriptive headings as used in this Agreement are for convenience only and
shall not control or affect the meaning or construction of any provision of this
Agreement.

Notice. Any notice required under this Agreement shall be given in writing, signed by
the Party giving notice, and personally delivered or mailed by first class mail, postage
prepaid, to the Parties, and addressed as follows:

If to the Village:
Village of Allouez
Village Administrator
1900 Libal Street
Green Bay, WI 54301

If to the Developer: ,
Zambaldi, LLC/Malcolm Management, LLC
David Malcolm
1442 Grignon St.
Green Bay, WI 54301

Notice shall be deemed delivered, in the case of personal delivery on the date when
personally delivered, or in the case of mail, on the date when said notice is deposited in
the United States mail with sufficient postage to affect such delivery.

Force Majeure. If any Party hereto shall be materially delayed or hindered in or
prevented from the performance of any act required to performed by such Party by reason
of Acts of God, strikes or walk outs, unavailability of materials, failure of power, riots,
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insurrections, terrorist acts, the act or failure to act of another party, adverse weather
conditions preventing the performance of work as certified to by an architect, war or
other reason beyond such Party’s reasonable control, then the time for performance of
such act shall be extended for the period of such delay provided that the Party whose
performance is delayed, hindered, or prevented gives immediate written notice to the
other Party and takes all reasonable actions to overcome the condition affecting its
performance as expeditiously as possible. At the request of any Party hereto, authorized
representatives of all of the Parties to this Agreement shall meet to discuss any condition
affecting performance hereunder and potential actions that might be undertaken to
overcome such conditions.

Entire Agreement. This document contains the entire Agreement between the Parties
with respect to the matter set forth herein, and shall inure to the benefit of and shall bind
the Parties hereto, their respective heirs, executors, successors or assigns. This
Agreement may be modified only in writing, with said written modification(s) signed by
an authorized representative of all Parties.

Governing Law and Venue. This Agreement shall be construed in accordance with the
laws of the State of Wisconsin. Any lawsuit related to this Agreement shall be
exclusively venued in the Brown County, Wisconsin Circuit Court.

Cooperation. The Parties hereto agree to cooperate in the prosecution of applications
made by any Party for any governmental certificates, permits, or approvals appropriate or
necessary for the consummation of the transactions contemplated by this Agreement or
the use or occupancy of the Property. Without intending to limit the generality of the
foregoing sentence, the Village may, within its authority, issue such permits (including
but not limited to building permits and occupancy permits), adopt such resolutions and
execute such documents as may be necessary to permit the Developer to carry out the
Preliminary Site/Development Plan and use the improvements within the Development
Area for the uses described in the Preliminary Site/Development Plan. The Parties agree
at any time, or from time to time at the written request of another Party, to sign and
deliver other such documents as may be reasonably requested or may be reasonably
necessary or appropriate to give full effect to the terms and conditions of this Agreement.

Counterparts. This Agreement may be executed in any number of counterparts, each of
which shall be deemed an original.

Relationship with Parties. Nothing contained in this Agreement shall be deemed or
construed, either by the Parties hereto or by any third party, to create the relationship of
principal and agent or to create any partnership, joint venture or other association
between the Village and Developer.

Further Assurances. Village and Developer, each agree, at any time or from time to
time at the written request of the other, to sign and deliver such other instruments,
notices, conveyances, agreements or other documents as may be reasonably requested or
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as may be reasonably necessary or appropriate to give full effect to the terms and
conditions of this Agreement.

No Liability of Village. Village shall have no obligation or liability to the lending
institution, architect, Developer’s agent, contractor, or subcontractor, or any other party
retained by Developer in the performance of its obligations and responsibilities under the
terms and conditions of this Agreement. Developer specifically agrees that no
reptesentations, statements, assurances or guarantees will be made by Developer to any
third party or by any third party which are contraty to these provisions.

Recording of Agreement. This Agreement and any and all sﬁbséqucnt modifications
thereof or additions thereto, upon being duly executed, will be recorded by the Village
with the Register of Deeds for Brown County, Wisconsin, -

Successors and Assigns. The terms of this Agreement shall be binding upon and inure
to the benefit of the Parties hereto as well as their respective successors, transferees and
assigns, With the written consent of the Village, which consent shall not be unreasonably
withheld, the Developer may assign this Agreement, or any part thereof, from time to
time to any entity controlled or managed by the Developer, or to any person acquiring
any portion or portions of the Development Area, provided that, in the event of any such
transfer, the applicable terms and conditions of this Agreement shall run with the title of
the property included in the portion of the Development Area so transferred. The Village
may condition its consent upon the transferee expressly assuming all of the obligations of
the Developer as contained in this Agteement, Upon any such transfer of the
Developer’s interest, the Developer initially named hetein shall be released from its

obligations hereunder.

Construction of Agreement, It is understood and agreed by the Developer and the
Village that this Agreement shall be construed without regard to any presumption or
other rule regarding construction against the Party causing the Agreement to be drafted.
Each Party has had the opportunity to have the Agreement reviewed by their respective
counsel or having waived their right to do so as evidenced by their sighature hercon.

Severability. In the event that one or more provisions of this Agreement shall be
declared to be invalid, illegal or unenforceable in any respect, unless such invalidity,
illegality or unenforceability shall be tantamount to a failure of consideration, the
validity, legality and enforceability of the remaining provisions contained in this
Agreement shall not in any way be at all affected or impaired thereby.

Dated this 2% day of MS WSt 2017, . UEZ

O clsraat. Do,
Debra M. Baenen, Village Clerk




STATE OF WISCONSIN  }

}ss,
COUNTY OF BROWN }

Personally came before me this%_ day of mua\uj‘ \* , 2017, the above named James F,
Rafter, Village President and Debra M., Baenen, Village Cletk, to me known to be the persons

who executed the foregoing jwWaiRl#and acknowledge the same.
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Dated this day of , 2017, ZAMBALDI, LLC
By:

David Malcolm, Member

MALCOLM MANAGEMENT, LLC

By:

David Malcolm, Member

STATE OF WISCONSIN ~ }

}ss.
COUNTY OF BROWN }

BEFORE ME, the undersigned, a Notary Public in and for said County and State, on this
day petsonally appeared, David Malcolm, Member, known to me to be the person whose name is
subscribed to the foregoing instrument and acknowledged to me that the same was the act of the
said Zambaldi LLC and Malcolm Management, LLC and that he executed the same as the act of

said entity with full authority for the purposes and consideration therein expressed, and in the
capacity therein stated.

GIVEN UNDER MY HAND AND SEAL OF OFFICE this __day of ) , 2017,

Notaty Public, Brown County, Wisconsin
My Commission expires

Approved by the Village Board
of the Village of Allouez on




STATE OF WISCONSIN  }
}ss.

COUNTY OF BROWN }

Personally came before me this day of , 2017, the above named James F.
Rafter, Village President and Debra M, Baenen, Village Clerk, to me known to be the persons

who executed the foregoing instrument and acknowledge the same.

#*
Notary Public, Brown County, Wisconsin
My commission expires

Dated ‘chls22 day of P!"\/'\U 5 ,"- , 2017, ZAMBALDI, LLC

By:
David Malcolm, Member

MALCOLM MANAGEMENT, LLC

\\“‘ $OO§£M Q’O”)’r,~’;' : BY: -
SFLn 09, David Malcolm, Membet
S ollg, NEY ’
STATE OF WISCONSIN }x':', R
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COUNTY OF BROWN

-~ -
*****

A G
BEFORE ME, the unders1g mm&iuy“l’ublic in and for said County and State, on this
day personally appeared, David Malcolm, Member, known to me to be the person whose name is
subscribed to the foregoing instrument and acknowledged to me that the same was the act of the
said Zambaldi LL.C and Malcolm Management, LLC and that he executed the same as the act of
said entity with full authority for the purposes and consideration therein expressed, and in the
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capacity therein stated.

GIVEN UNDER MY HAND AND SEAL OF OFFICE thi

Nota C, Brown County, Wisconsin
Commission expites 1S Q e}

Approved by the Village Board
of the Village of Allouez on

10



